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COMMENTS

1

Longterm Substitutes: They're Teachers,
Too
I.

Introduction
As a part-timer, when I passed tenured teachers in the
hall, I was either ignored or given the barest of acknowledgements in response to my greetings. Although I had the same
requisite education as they did, I was invisible.
However, there is a middle ground between being a parttimer and being a full-time teacher; . .. Twice during my six
years I was anointed to be a long-term sub, and suddenly I was
greeted by name and listened to at faculty meetings. I was encouraged to work on committees and asked to carry an extra
class for a teacher who was unable to continue. Of course, I
took the extra responsibilities,hoping that they might lead to a
full-time job.
But the next semester I was back to being a part-timer and
had regained my former invisibility. My former office mate who
only one semester before had regaled me at length now barely
twitched his mouth as we passed in the hall. Sic transit gloria.'

Ever since the first judicial endorsement of teachers' unions in
195 1,2 tenured public school teachers have been struggling, and progressing, toward achieving the same bargaining rights afforded memI. Birnberg, Part-time College Teachers, Letter to the Editor, L.A. Times, Aug. 12,
1989, Part 2, at 9, col. 3. Although this letter was written by a former longterm substitute
teacher at the college level, it addresses concerns that apply equally to longterm substitutes in
primary and secondary schools.

after

2. L. FISCHER. D. SCHIMMEL
FISCHER].

482 (1951).

&

C. KELLY, TEACHERS

AND THE LAW

48 (1981) [herein-

See also Norwalk Teachers' Ass'n v. Board of Educ., 138 Conn. 269, 83 A.2d
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bers of other labor unions, and toward attaining the salaries and
benefits accorded to similar skills in other job markets.' Little or no
attention has been directed to the rights of longterm substitute
teachers,' however, even though these substitutes generally must possess the same qualifications and perform the same tasks as the regular tenured teachers they replace.5
This Comment presents an overview of recent developments in
the bargaining rights of longterm substitute teachers. It also illustrates the importance of longterm substitute teachers, and the need
to improve their wages and working conditions in the American educational system.
Section II of the Comment describes the traditional disparity
between the wages and benefits of longterm substitutes and those of
regular teachers. This disparity became sharply delineated by the organization of teachers' unions, which generally excluded both longterm and per diem substitute teachers.
Section III briefly examines the declining quality of American
education, which began to attract public attention in the 1970s and
which is widely perceived as a crisis. The accompanying decline both
in the number and in the quality of American teachers has been a
major element of that crisis. Section III also traces the relationship
between the education crisis and the difficulties faced by longterm
substitutes.
Section IV analyzes the current status of longterm substitutes inPennsylvania, which is one of the more progressive states. Pennsylvania is of special interest because its recent court decisions have favored longterm substitutes. These decisions appear to be aimed at
eliminating many of the distinctions between regular teachers and
longterm substitutes.
Section V gives a brief outline of current views toward longterm
substitutes in other states in which evolving rights of longterm substitutes are in various stages of development. These stages of devel3.

D.

DOYLE

& T.

HARTLE. EXCELLENCE IN EDUCATION

19-24 (1985)

[hereinafter

DOYLE].

4. "Longterm substitutes" for purposes of this Comment are substitute teachers filling in
for long absences of regularly scheduled teachers, as distinguished from day to day, or per
diem, substitutes, who fill in for sporadic absences without advance notice. Longterm substitutes are known by various titles in different school districts and in different states, many of
which have very specific definitions in terms of days worked, method of payment, and duties.
Unless details of a particular definition are given, the term "longterm substitutes" will be used
generically, and will include designations such as "full-time substitute," "permanent substitute," and "regular substitute."
5. LaBier, D.C. School Board Approves Pay Hikes for Substitutes, The Washington
Post, Apr. 27, 1978, at DC2, col. 5; see also infra note 17.
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opment, viewed together, create a continuum that illustrates the
past, present, and possible future of longterm substitutes' rights.
II.

Historical Perspective

In 1946, Connecticut's public school teachers became the first to
obtain union representation.6 The legality of teachers' unions was
uncertain until 1951, when a Connecticut court settled a dispute between a teachers' association and a school board and held that public
employees could organize and belong to labor unions. 7 Other states
followed suit, and by 1981, North Carolina was the only state that
expressly prohibited teachers' unions. 8 The dismissal of two Illinois
teachers because of their union activities led to a 1968 federal court
ruling upholding teachers' rights of free association.'
While bargaining for higher wages, teachers also began to acquire expanded tenure rights. Traditionally, tenure had been denied
to public school teachers, or else had been granted only to men.1"
With collective bargaining, tenure routinely became available.
During these developments, the rights and status of longterm
substitute teachers were never addressed, even though substitute
teachers frequently filled in for the entire school year, performing
exactly the same duties as the regular teachers, both in and out of
the classroom." Instead of raising substitute teachers' salaries as the
regular teachers' pay scales rose, some districts actually reduced
substitutes' wages to fund pay raises that had been negotiated by the
unions for the tenured teachers. 2
By the 1970s, conditions for longterm substitutes had reached a
point of such severe disparity from those of the regular teachers that
the substitutes began looking for ways to obtain the salaries and benefits they felt they deserved. The most obvious solution seemed to be
to join a teachers' association. Many substitute teachers believed
that their disparate treatment was due to the lack of union representation. As one substitute teacher commented, "[School administrators] picked on us because we don't have an organization. There's no
one here to protect our interests."' 3
6. FISCHER, supra note 2, at 48.
7. Norwalk Teachers' Ass'n v. Board of Educ., 138 Conn. 269, 83 A.2d 482 (1951).
8. FISCHER, supra note 2, at 49.
9. McLaughlin v. Tilendis, 398 F.2d 287 (7th Cir. 1968).
10. See infra note 133.
11. LaBier, supra note 5.
12. Reid, Salary Cuts for Substitute Teachers: Montgomery Substitute Teachers Seek
Statewide Association, The Washington Post, June 30, 1977, at Md. 1,col. 4.
13. Id.
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Longterm substitutes either could not easily obtain membership

in an association or did not consider union membership to be a viable
solution. Many substitutes, both longterm and per diem, were reluctant to join the teachers' unions, feeling that those unions had a his-

tory of working against their interests.

4

Forming a separate union

was nearly impossible because there was not enough contact among
the substitutes; there were too few of them in any one place.'" These
problems further isolated the longterm substitutes, who were not
members of the teachers' unions 6 and who had little in common

with the short-term or per diem substitutes. 17
The solutions have varied from state to state, and even from
school district to school district.' Analysis of the American educa-

tion crisis of the last several years reveals that the traditional status
of longterm substitute teachers has contributed to the present crisis.
Changing the status of these teachers is imperative if a solution to
the crisis is to be found.
III. The Education Crisis and Longterm Substitutes
A.

The Developing Crisis

During the 1970s, Americans increasingly became concerned
about the quality of education in the United States. 9 Many factors
contributed to this rising concern. Average scores on Scholastic Apti14. As one substitute explained, "Most of the [fulltime] teachers we talked to are in
sympathy with us. But they profited while we lost. The groups that worked for them could not
work for us." Id.
15. Id.
16. Id.
17. Longterm substitutes who are included in bargaining units with fulltime tenured
teachers have more in common with those teachers than with per diem substitutes:
The PLRB [Pennsylvania Labor Relations Board] found that the long-term substitute teachers were required to have the same teaching certification from the
Department of Education as full-time permanent teachers; they had to work the
same daily hours and academic year; they had to assume the same teaching
assignments and teacher-related duties such as homeroom, bus duty, hall duty,
and study hall; they were observed and evaluated using the same standards and
procedures; they were required to prepare the same lesson plans and attend parent-teacher conferences, in-service days, and PTA meetings. After determining
that the long-term substitutes had demonstrated an expectancy of continued employment, the PLRB concluded that an identifiable community of interest exists
between the long-term substitute teachers and the other members of the certified
bargaining unit.
School Dist., Township of Millcreek v. Millcreek Educ. Ass'n, 64 Pa. Commw. 389, 392-93,
440 A.2d 673, 675 (1982).
18. Substitutes in Maryland, for example, saw this lack of uniformity as one of their
problems and responded in 1977 by organizing a union that they hoped would extend statewide, the Maryland Association of Substitute Teachers (MAST). Reid, supra note 12.
19. DOYLE, supra note 3, at 7-1I.
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tude Tests (SAT's) declined steadily during the decade. In addition,

state systems suffered increasing financial problems in funding public education. Also, studies done by various experts found American
education to be inferior to the quality of the European educational
system.2 0

The results of the studies showed that poor teacher quality was
a consistent problem in American education. 2 Low pay and poor
working conditions caused too many talented college graduates to
choose other professions that offered more tangible rewards.22
Teachers often transferred to administrative positions or resigned to
23
pursue more lucrative and prestigious careers.
The experts also identified other problems. They criticized pay
structures based solely on seniority 24 and proposed alternate systems
based on quality of performance. 25 The experts also expressed dissatisfaction with the education programs used to prepare college students for teaching careers. They disapproved of the courses pursued
by teachers participating in continuing education programs. 26 These
20.

Id. at 7, 14, 24-25, 33; NATIONAL COMM'N ON EXCELLENCE IN EDUC.. A NATION AT

RISK: THE IMPERATIVE FOR EDUCATIONAL REFORM 18-23 (1983)

[hereinafter NATION AT

RISK]. A corollary concern was industrial competition among the states in the United States,
since areas with better schools had a better chance of attracting and keeping new businesses.
DOYLE, supra note 3, at 13.
21.

DOYLE, supra note 3, at 19-20.

22. Part of the problem is determining what makes a good working environment, a very
subjective concept. Id. at 20. Problems such as low pay are less subjective, however. For substitutes, the pay is much lower than that of tenured teachers. As a result, most substitutes are
women whose salary is the household's second income instead of a living wage. As one Maryland substitute commented, the typical substitute "does it not for the money but because she
enjoys teaching, enjoys working with students and she feels that she is needed." Reid, supra
note 12.
23.

DOYLE, supra note 3, at 20.

24. Pay was not the only seniority concern. In New Jersey, the Board of Education
recognized that seniority rights should not allow a teacher who had never taught in a particular subject area to take a job from one who has. Consequently, in 1983, New Jersey began
limiting seniority to subjects and grade levels actually taught. U.S. DEPT. OF EDUC.. THE NATION RESPONDS 94 (1984) [hereinafter THE NATION RESPONDS].
25. DOYLE, supra note 3, at 23; NATION AT RISK, supra note 20, at 30.

26. In Pennsylvania, for example, the Citizens Commission on Basic Education recommended more in-class experience. The Commission suggested that senior teachers who were
trained to direct novice teachers should supervise college graduates, who gradually could assume sole responsibility. The Commission summarized the problems as follows:
Allowing people to teach who have had minimal exposure to actual classroom
situations . . . is unfair both to the students and to the teacher. Potential teachers are usually deeply committed to a career choice of teaching before actually
learning what teaching is all about. Schools have little choice when hiring new
faculty other than to accept relatively inexperienced people and let them learn
on the job. The children who are taught by the teachers may become victims of
the "luck of the draw."
THE REPORT OF THE CITIZENS COMMISSION ON BASIC EDUCATION 60-61 (November 1973)

[hereinafter

COMMISSION

REPORT].
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studies prompted several states to reform college curricula and student teaching programs, and to give student teachers earlier and
more comprehensive classroom experience before allowing them to
teach on their own. 27
B.

Effect of the Education Crisis on Substitutes

As the quality of tenured teachers dropped in the 1970s, the
quality of substitute teachers inevitably followed.2 8 If the jobs of the

regular teachers were unrewarding, conditions for substitutes were
worse. All of the complaints that regular teachers had about low
pay, 9 poor conditions, 0 lack of discipline in the classroom, and lack
of control over the curriculum31 were more pronounced for substitute
teachers, who had no tenure, no voice in the school administration,

and no union to protect them from the inevitable abuses of a system
in crisis. 2
The shortage of qualified teachers caused some school administrators to adopt desperate measures that increased the shortage of
substitutes. Many school districts, especially in urban areas, circumvented certification requirements for regular teachers by lowering
the certification requirements for day-to-day substitutes, and then
using them indefinitely to fill permanent vacancies. 3 As the pool of
27. Id. In New Jersey, a proposed plan closely paralleled that of the Citizens Commission in Pennsylvania. DOYLE, supra note 3, at 22.
28. DOYLE, supra note 3, at 20; see infra notes 33-35.
29. DOYLE, supra note 3, at 20.
30. Id.
31. Id. By 1984, only half the states had addressed the issue of discipline in response to
these growing concerns, and only 13 states had enacted or approved any concrete measures.
THE NATION RESPONDS, supra note 24, at 144-46. Substitute teachers are likely to have even
more discipline problems than regular teachers. One reason is that some administrators do not
view substitute teachers as professionals and do not take their problems and complaints seriously. In Maryland, for example, a substitute teacher sent a student to the principal's office
because he shouted an obscenity at her, only to have him returned to the class minutes later,
with a note saying simply, "Mark says he's sorry." Reid, supra note 12. Students are quick to
pick up on the substitute teacher's dilemma, and they are merciless in taking advantage of it.
"Students know a substitute is there for an interim period and that he has no effect on their
marks, so they tend not to take him seriously . . . . And if a substitute walks into a class and
doesn't have a lesson to teach, the class slowly drifts into pandemonium." Maeroff, Urban
Schools Short of Substitute Teachers, N.Y. Times, Apr. 13, 1982, at Al, col. 2.
32. See Reid, supra note 12.
33. Hechinger, About Education: 'Dirty, Little Secret' of Unlicensed Teachers, N.Y.
Times, Oct. 8, 1985, at C8, col. 1. The problem is not confined strictly to urban areas, however. Areas whose remoteness makes them unattractive may have the same problems. Maeroff,
supra note 31. For example, in Barrow, Alaska, near the North Pole, the shortage of teachers
is so acute that the school district recently made the district's computer operator an involuntary longterm substitute teacher. When she protested that she was not qualified to be a substitute, the administration's response was, "Anybody can teach." The employee resigned. Telephone interview with Barbara Jackson, former computer operator/longterm substitute teacher,
from Barrow, Alaska (Dec. 2, 1989).

LONGTERM SUBSTITUTES

substitutes became smaller, some school administrators sought to attract substitutes by offering them relief from duties outside the classroom, such as recess and lunch duty, and shifting those extra duties
onto the already overworked full-time teachers. 4 Predictably, these
actions only compounded the schools' problems by subjecting the
students to overworked tenured teachers and underqualified

substitutes.35
In some areas of the country the problem was an overabundance, rather than a shortage, of teachers." Neither the substitutes
nor the students benefited from that abundance, however, because

financial problems had also affected these areas. The school districts'
pay scales were top-heavy. Many senior teachers remained in the

same districts year after year, not wanting to incur pay cuts by relocating. Thus, the districts' budgets were strained to pay the escalating salaries." Unable to make any cuts at the top of the pay scale,

the districts made pay cuts at the bottom, by maintaining low salaries for substitutes and by hiring inexperienced teachers who would
command low salaries.3 8 Despite assertions to the contrary by school
34. School districts have tried various other tactics to reduce the substitute shortage.
Some approached the problem through the regular teachers, offering incentives to reduce absenteeism. Others held training workshops for substitutes and gave a corresponding raise in
salary. Some of the ideas that were tried do not appear to have had quality education as their
main concern. For example, some districts hosted receptions for substitutes, invited retired
teachers back, or asked rejected teaching applicants to be substitutes. Other districts hired
"off-duty firefighters, people with on-and-off jobs such as flight attendants, college students on
vacation, and others who want[ed] occasional work." Cohn, Area School Systems Face Substitute Teacher Shortage: Absenteeism and Standards Are Concerns, The Washington Post,
May 23, 1987, at Al, col. 4. Such strategies demonstrate more concern for putting "warm
bodies" in the classrooms than for upgrading the quality of substitute teachers and education
in general.
35. A Manhattan school superintendent believes "[tlhere is a disastrous educational loss
as a result of the shortage of substitute teachers ....
" This shortage is exacerbated by the
shortage of regular teachers, as more and more permanent openings are filled from the dwindling pool of substitutes. Maeroff, supra note 31. Ironically, although the students suffer most
from the shortage of substitute teachers, they often fail to recognize their loss. In Montgomery
County, Maryland, a high school junior, the first student ever elected to the Montgomery
County School Board, suggested that the school system should cut $200,000 per year from its
school budget by using longterm substitutes instead of regular teachers to fill vacancies. He
also suggested elimination of all aides from the budget. Apparently the tenured teachers would
be expected to take over the duties of the aides without an increase in salary. Meyers, Student
Elected to Montgomery Board, The Washington Post, May 4, 1978, at Md. 5, col. 2.
36. Walsh, Montgomery Hiring Favors Less Experienced Teachers, The Washington
Post, Jan. 29, 1984, at AI, col. I; Maeroff, supra note 31.
37. Walsh, supra note 36.
38. Even teachers who left teaching for a few years found that they were too experienced and that their former school districts couldn't afford to hire them back. One longtime
teacher said of her occupation, "It's the one profession in the world where experience and
education seem to work against you." Id. Another teacher observed, "In most occupations
experience is an important qualification . . . . But what counts in education is how little you
can pay." Id.
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administrators, these tactics inevitably led to a deterioration in the
quality of education.39
The tactics also put substitutes, especially longterm substitutes,
in a dilemma. They were forced to continue working for substandard
wages40 because there were many unemployed teachers willing to
take the jobs at a lower salary. 4 ' Meanwhile, their service as longterm substitutes made them more experienced and qualified as
teachers. The school districts, however, were constrained by their
contracts with the teachers' associations to pay starting wages commensurate with experience. To save money, therefore, the school districts filled permanent vacancies with inexperienced and less educated teachers instead of hiring from the pool of longterm
substitutes.4 So the cycle continued, the downward-spiraling status
of the longterm substitutes closely parallelled by the deteriorating
quality of the students' education.
The longterm substitutes were not likely to benefit from any
proposed pay reforms. Pay increases across the board would still be
subject to collective bargaining, and only the regular tenured teachers would receive the benefits.43 Increases linked to performance
evaluations did not include longterm substitutes, who were ineligible
for merit increases no matter how well or how long they taught." '
The longterm substitutes, however, could not continue indefinitely
without improving their status in the school systems.
C.

Longterm Substitutes' Rights and Education Reform

During the late 1970s and early 1980s, some states attempted to
improve the positions of longterm substitutes. Different states employed various tactics. Some states allowed substitutes to join the
39. Administrators insist that the policy has no adverse effect on the quality of education, claiming that "there are plenty of persons with lesser experience who meet all our guidelines for employment," or even that "new blood in the system . . .keeps everyone fresh." Id.
Experts, however, disagree with the administrators about the value of experienced teachers.
Doyle quotes Theodore Sizer: "An imaginative, appropriate curriculum placed in an attractive
setting can be unwittingly smothered by journeyman instructors. It will be eviscerated by incompetents." DOYLE, supra note 3, at 19.
40. See, e.g., Reid, supra note 12; Maeroff, supra note 31.
41. Walsh, supra note 36; Reid, supra note 12.
42. Walsh, supra note 36.
43. In states such as Pennsylvania, which legislates minimum salaries for teachers, the
bargaining agreements still provide for the actual amounts paid. This is a necessity, since the
last legislative update of Pennsylvania's salary schedule for teachers was made for the 1968-69
school year. See PA. STAT. ANN. tit. 24, § 11-1142 (Purdon Supp. 1991).
44. Ignoring longterm substitutes' experience level was convenient for school districts,
many of whom could ill afford to pay longterm substitutes at the salary step levels their experience would command. Walsh, supra note 36.

LONGTERM SUBSTITUTES

full-time teachers' unions."5 Others mandated separate contracts
with unrepresented groups of substitute teachers who bargained together for better daily or yearly rates of pay."6 In a few cases, long-

term substitutes received higher wages than per diem substitutes
under these contracts. The terms of some contracts increased the per
diem rate after a prescribed number of consecutive days' service in
the same classroom."7 For the most part, however, the longterm substitutes made little progress, because their pay rates, even as members of the teachers' associations, seldom increased with
experience.' 8
Inevitably, some of the aggrieved longterm substitutes began lit-

igating against the school districts.' 9 Their lawsuits met with varying
degrees of success.50 In general, longterm substitutes have prevailed

only in "activist" courts. 5 '
Some courts have taken an active role in school reform.5" The

United States Supreme Court has granted certiorari on issues involving discipline, 53 administration, 5' and curriculum. 55 Lower federal
courts have ruled on other issues"6 without Supreme Court intervention.6 7 In the state courts, decisions on educational issues may have
been spurred by inaction of the legislatures. Legislators were unwilling to involve themselves in education issues as the crisis was form-

ing in the 1970s because of the number and complexity of the is45. See infra notes 120-67 and accompanying text.
46. Their results were not satisfactory. In Fairfield, Connecticut. for example, substitutes who entered into contracts without union representation only attained salary rates
roughly equivalent to those given to teacher aides. The aides, however, did have union representatives, and were granted dental and disability benefits in addition to their salaries. Fairfield Grants Aides and Substitutes Up to 30% Hikes, 21 [July-Dec.] Gov't Empl. Rel. Rep.
(BNA) 1624 (Aug. 8, 1983).
47. See, e.g., Substitute Teachers in Toledo Approve Three-Year Settlement, 25 [JulyDec.] Gov't Empl. Rel. Rep. (BNA) 1352 (Sept. 28, 1987): Three Washington State School
Districts Have New Contracts, [July-Dec.] Gov't Empl. Rel. Rep. (BNA) No. 981 at 33
(Sept. 27, 1982).
48. See, Substitute Teachers in Toledo Approve Three-Year Settlement, supra note 47;
Three Washington State School Districts Have New Contracts, supra note 47.
49. See infra notes 100-19 and accompanying text.
50. See infra notes 100-67 and accompanying text.
51. A detailed discussion of judicial activism in education is contained in M. REBELL &
A. BLOCK. EDUCATIONAL POLICY MAKING AND THE COURTS (1982) [hereinafter REBELL].
52. Id.; see generally notes 100-19 and accompanying text.
53. Goss v. Lopez, 419 U.S. 565 (1975) construed in REBELL, supra note 51, at 3.
54. Cleveland Bd. of Educ. v. La Fleur, 414 U.S. 632 (1974) construed in REBEL.L,
supra note 51, at 3.
55. Lau v. Nichols, 414 U.S. 563 (1974) construed in REBELL, supra note 52, at 3.
56. Morgan v. McDonough, 540 F.2d 527 (Ist Cir. 1976), cert. denied 429 U.S. 1042
(1977) construed in REBELL, supra note 52, at 3.
57. For example, in Morgan v. McDonough, 429 U.S. 1042 (1977), the Supreme Court
refused to review an appellate court's decision to take over control of a school district. REBELL.
supra note 51, at 3.
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sues. 58 By the time legislatures began trying to reform education in

the early 1980s,59 action was needed faster than many political machines could move. Thus, some state courts have acted to expedite
school reform.
Pennsylvania courts recently have made progressive decisions on
the status of longterm substitutes. These decisions were preceded by

and probably influenced by progress in administrative processes,
such as arbitration and Pennsylvania Labor Relations Board hearings. As a result of the judicial decisions, working conditions for
longterm substitutes in Pennsylvania
reform.
IV.
A.

may undergo widespread

Longterm Substitutes' Rights in Pennsylvania
Pennsylvania's Outdated School Code

Education law in Pennsylvania largely is based on the Public
School Code of 1949.60 As early as 1973, the Report of the Citizens
Commission on Basic Education6 ' recommended amending the

School Code personnel title in Section 1101 from "Professional Employees" to "Educational Employees. 62 One important result of this
change would have been to erase the School Code's distinction between fulltime tenured teachers, who were "professional employees,"
and substitute teachers, who were not. 63

One of the Commission's criticisms of the Public School Code
was that it contained "many outdated, ambiguous and no longer
needed provisions." 6" The Commission viewed the Code as "a 19th
Century document setting the directions for an educational system
58. Education politics in the 1970s came to be composed of a set of complex issues, such
as busing, finance, competency tests for both students and teachers, and the unionization of
public employees. The balancing of all these issues was even more complex, because support
for one often meant unintended opposition of another. Coupled with these difficulties was a
lack of prestige in serving on education committees, which had the overall effect of making
education politics a no-win situation most state legislators were anxious to avoid. DOYLE, supra
note 3, at 10-1I.
59. Id. at 13-18.
60. PA. STAT. ANN. tit. 24, §§ 1-101 - 27-2702 (Purdon 1982 & Supp. 1991).
61. COMMISSION REPORT, supra note 26.
62. Id. at 56-57.
63. See PA. STAT. ANN. tit. 24, § 11-1101 (Purdon Supp. 1991). The Commission's proposal for change was based on its examination of the educational system from the standpoint
of student welfare. The new definitions would have distinguished between two general groups:
those directly connected with educational duties, such as teachers and principals; and those
with other duties, such as school nurses and nutritionists. COMMISSION REPORT, supra note 26,
at 56-57. Under the proposed definition, "educational employees" certainly would have included both longterm and per diem substitute teachers.
64. Id.

LONGTERM SUBSTITUTES

whose present students will live the majority of their adult lives in
the 21st Century."65 With the exception of periodic revisions in the
minimum pay scales for tenured teachers, 6 the Public School Code

presently remains unconsolidated 6 7 and largely unchanged from its
original 1949 form.
Reforms for Pennsylvania's substitute teachers came from other
directions. The sources included arbitrators, 8 Pennsylvania Labor
Relations Board (PLRB) hearings, 9 and court decisions. 70 Despite
the School Code definitions, longterm substitutes began to be included in the same bargaining units as the tenured teachers, and
were often entitled to the same benefits. 71 Recently, one court bypassed the union membership question and actually based its finding
that a longterm substitute was a "professional employe" on the
72
School Code itself.
B.

The PLRB and Arbitration

Pennsylvania's watershed case defining the terms of bargaining
unit membership for longterm substitute teachers is School District,
Township of Millcreek v. Millcreek Education Association.73 The
Millcreek court adopted a two-part test formulated at the PLRB

hearing level." First, the longterm substitute teachers had to have
an identifiable community of interest with the regular teachers. Second, the longterm substitutes had to show that they had an expec65.
66.

REPORT, supra note 26, at 98.
The last minimum salary scale update was in effect for the 1968-69 school year. See
PA. STAT. ANN. tit. 24, § 11-1142 (Purdon Supp. 1991).
67. Pennsylvania is in the process of consolidating all of its statutes for its first officially
published code. The School Code has not yet been made a part of this process.
68. See, e.g., Leechburg Area School Dist. v. Dale, 492 Pa. 515, 424 A.2d 1309 (1981);
Wayne Highlands Educ. Ass'n v. Wayne Highlands School Dist., 92 Pa. Commw. 114, 498
A.2d 1375 (1985); Richland Educ. Ass'n v. Richland School Dist., 53 Pa. Commw. 367, 418
A.2d 787 (1980).
69. See, e.g., School Dist., Township of Millcreek v. Millcreek Educ. Ass'n, 64 Pa.
Commw. 389, 440 A.2d 673 (1982).
70. Scranton School Dist. v. Weiss, 113 Pa. Commw. 381, 537 A.2d 910 (1988), affid
521 Pa. 528, 557 A.2d 1060 (1989).
71. The particular benefits awarded in any given case depend upon the language in the
instant bargaining agreement, including its definitions of bargaining unit members.
72. Weiss, 113 Pa. Commw. 381, 537 A.2d 910.
73. 64 Pa. Commw. 389, 440 A.2d 673 (1982). Millcreek was first considered by the
Pennsylvania Labor Relations Board (PLRB). The PLRB decisions are recorded in the Pennsylvania Public Employee Reporter (PPER) at 10 PPER (Lab. Rel. Press)
10049 and 10
PPER (Lab. Rel. Press) 10303 (1979). The later court cases, on appeal, are also recorded in
PPER: the Court of Common Pleas opinion, 63 Erie County Legal J. 202 (1980), is at I I
PPER (Lab. Rel. Press)
11334 (1980); the Commonwealth Court opinion is at 13 PPER
(Lab. Re]. Press) $ 13053 (1982).
74. See School Dist., Township of Millcreek. 10 PPER (Lab. Rel. Press)
10049
(1979).
COMMISSION
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tancy of continued employment in the district. If both requirements
were met, longterm substitute teachers could be considered part of

the same bargaining unit.75
After Millcreek, hearings before the PLRB explained the fac-

tors to be considered in applying the two-part test. "Community of
interest" indicators included method of payment,7 6 certification requirement, 77 hours and days worked, 78 duties both in and out of the
classroom, 79 and whether the longterm substitutes had a contract
with the school district.8 0 "Expectancy of continued employment"
did not require that the longterm substitute anticipate working fulltime indefinitely. Instead, the Board evaluated this expectation using
another two-part test: 8' A longterm substitute (1) must have been
employed for a substantial part of the semester,82 and (2) must either have been employed fulltime in the preceding semester or have
a reasonable expectation of substantial employment in the subsequent semester.8" This relatively lenient test allowed many longterm
substitutes to belong to the professional employees' bargaining unit
even though the School Code's definition of "professional employes"
excluded substitutes.8 4

The function and structure of the PLRB allow broad discretion
in interfacing its rulings with the School Code. The Public Employe
Relations Act (PERA)8 5 created and governs the PLRB. Because its
primary function is to enforce PERA,86 the PLRB weighs the School
75. Id. The PLRB did not create its test without reference to Pennsylvania law; rather,
the test is an expansion and interpretation of the statutory language of PERA in PA. STAT.
ANN. tit. 43, § 1101.604 (Purdon Supp. 1991).
76. Scranton School Dist. v. Weiss, 113 Pa. Commw. 381, 537 A.2d 910 (1988); City of
Erie School Dist., I PPER (Lab. Rel. Press) 5 (1971).
77. Shikellamy School Dist., 14 PPER (Lab. Rel. Press)
14010 (1982).
78. Millcreek, 10 PPER
10049.
79. Shikellamy, 14 PPER
14010; School Dist., Township of Millcreek, 10 PPER
(Lab. Rel. Press)
10049 (1979).
80. Carbon-Lehigh Intermediate Unit 21, 17 PPER (Lab. Rel. Press) 1117037, 17
PPER (Lab. Rel. Press)
1721 (1986).
81. Millcreek, 10 PPER
10049.
82. Chester-Upland School Dist., 13 PPER (Lab. Rel. Press) 1 13166 (1982); Millereek, 10 PPER
10049.
83. Chester-Upland, 13 PPER
13166; Millcreek, 10 PPER
10049.
84. In School Dist., Township of Millcreek, 10 PPER (Lab. Rel. Press) 10303 (1979),
the school district urged that a stricter test be applied for expectancy of continued employment, which would have required the school district's commitment to employ the substitute
teacher for the upcoming semester. The PLRB rejected the proposed test because it would
leave school districts free to exclude purposely longterm substitutes from bargaining units
merely by refusing to make advance formal commitments to the substitutes.
85. PA. STAT. ANN. tit. 43, §§ 1101.101-1101.2301 (Purdon Supp. 1991).
86. Courts recognize this function and accord it deference: "the court must rely upon
the expertise of the PLRB in this specialized field." School Dist., Township of Millcreek v.
Millcreek Educ. Ass'n, 64 Pa. Commw. 389, 391-92, 4401 A.2d 673, 674 (1982).
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Code definitions as merely one of a number of factors to determine
the status of longterm substitute teachers. 8 The standard of review

of PLRB decisions by the courts also confers broad discretion, because the PLRB rulings must be upheld unless they are "arbitrary,

capricious, unreasonable or not supported by substantial evidence.'

88

Conflicts occasionally arise over whether a particular dispute

belongs before the PLRB or before an arbitrator. In general, the division in functions is clear: the PLRB has exclusive jurisdiction to
define and certify the school district's bargaining unit and to determine whether particular categories of employees are included in the
bargaining unit. 89 The arbitrators have jurisdiction to interpret bargaining agreements as applied to particular individuals.90 In other
words, the PLRB's domain is defining the bargaining unit, and the
arbitrator's domain is interpreting the bargaining agreement's
scope."' There is some overlap in the functions of the PLRB and the

arbitrators, because class actions in arbitration are similar to unit
clarification questions before the PLRB. 2 The arbitrator's ruling in
a class action is usually upheld, as long as the arbitrator confines
9 3
himself to interpreting the collective bargaining agreement.
The arbitrator's discretion in interpreting and applying the bar-

gaining unit is so broad that it is nearly absolute. An arbitrator's
ruling "furthers the essence of the agreement if the arbitrator's interpretation was derived rationally from the agreement; the award

may be disturbed by a reviewing court only where there is a manifest
87. See generally id. The PLRB is also entitled to assume that the PERA, enacted
subsequent to the School Code, is meant to override the Code when any provisions in the two
conflict. I PA. CONS. STAT. ANN. § 1936 (Purdon 1972); Pa. Legis. Ref. Bureau, Legislative
Drafting Manual § 13.134 (1984). Thus the PLRB either may consider its interpretation of
the PERA as preempting the School Code definitions, or may interpret the School Code definitions so that they are not in conflict with the PERA. Either way, the result is the same: the
PLRB does not follow the School Code's definitions.
88. Millcreek, II PPER at
11334.
89. Chester-Upland School Dist. 13 PPER (Lab. Rel. Press)
13166 (1982);
Carmichaels Area School Dist., 12 PPER (Lab. Rel. Press)
12054 (1981); Millcreek, 10
PPER V 10049. This is a typical function of a state labor relations board. See FISCHER, supra
note 2, at 51. The PLRB jealously guards its exclusive authority so that even an express agreement between a school district and a union, which stipulates the bargaining unit configurations, is ineffective if the PLRB disagrees with the scope of the bargaining unit as determined
in the agreement. Owen J. Roberts School Dist., 14 PPER (Lab. Rel. Press) 4124 (1983).
Further, individual employees may not contract to be excluded from a bargaining unit to
which they rightfully belong. Carmichaels, 12 PPER
12054.
90. Harbor Creek School Dist., 15 PPER (Lab. Rel. Press)
15110 (1984); Penn Hills
School Dist., 12 PPER (Lab. Rel. Press)
12134 (1981).
91. West Shore School Dist. v. West Shore Educ. Ass'n, 102 Pa. Commw. 574, 519
A.2d 552 (1986).
92. School Dist., Township of Millcreek, 10 PPER (Lab. Rel. Press)
10049 (1979).
93. See generally West Shore, 102 Pa, Commw. 574, 519 A.2d 552.
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disregard of the agreement. '9 4 This test, known as the "essence"
test, is derived from the approach of federal courts in reviewing arbitration decisions. 95 The Pennsylvania standard of review is similar to
that of the federal courts: "Where it is determined that the subject
matter of the dispute is encompassed within the terms of the agreement, the validity of the arbitrator's interpretation is not a matter of
concern to the court. 96
Disputes that originally go to arbitration sometimes are also
heard by the PLRB. 7 Usually this occurs in one of two situations:
either one party is dissatisfied with the prospect or outcome of arbitration and petitions the PLRB for a unit clarification to change the
outcome of present or future disputes; 98 or one party has refused to
arbitrate and the other party brings a charge of unfair labor practice
before the PLRB.99 In either situation, the PLRB case is not an appeal, but a separate action based on the outcome of arbitration.
C.

The Courts: Scranton School District v. Weiss

The Pennsylvania courts recently reinterpreted the School Code
and held in favor of a former longterm substitute teacher. In Scranton School District v. Weiss, 10 a teacher bypassed both arbitration
and the PLRB and initiated her action directly in court. The plaintiff, a regular teacher, had requested sabbatical leave, which under
the School Code must be granted after ten years of service as a professional employee in the Pennsylvania public schools.' 01 Two of the
teacher's ten years in the school district had been spent as a longterm substitute. 10 2 Because the School Code distinguishes "substitutes" from "professional employes,' 0 3 the school district denied the
sabbatical leave, claiming that the teacher, Carol Weiss, had only
94. Wayne Highlands Educ. Ass'n v. Wayne Highlands School Dist., 92 Pa. Commw.
114, 122, 498 A.2d 1375, 1379 (1985).
95. Leechburg Area School Dist. v. Dale, 492 Pa. 515, 520, 424 A.2d 1309, 1312
(1981).
96. Id. at 521, 424 A.2d at 1312-13.
97. Cranberry Area School Dist., 16 PPER (Lab. Rel. Press)
16215 (1985); Harbor
Creek School Dist., 15 PPER (Lab. Rel. Press)
15110 (1984); Carmichaels Area School
Dist., 12 PPER (Lab. Rel. Press)
12054 (1981).
98. Cranberry, 16 PPER 16214; School Dist., Township of Millcreek, 10 PPER (Lab.
Rel. Press)
10049 (1979).
99. Harbor Creek, 15 PPER 15110; Carmichaels, 12 PPER
12054.
100. 113 Pa. Commw. 381, 537 A.2d 910 (1988), affid, 521 Pa. 528, 557 A.2d 1060
(1989).
101. PA. STAT. ANN. tit. 24, § 11-1166 (Purdon Supp. 1991).
102. Scranton School Dist. v. Weiss, 113 Pa. Commw. 381, 383, 383 n.2, 537 A.2d 910,
911, 911 n.2 (1988). Although the Scranton School District designated Ms. Weiss as a "'permanent substitute," the distinction is not significant here.
103. See PA. STAT. ANN. tit. 24, § I1-1101 (Purdon Supp. 1991).
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eight years of service as a "professional employe."' 04 Although the
plain language of the School Code definitions makes them applicable
to all the sections that govern "professional employes,"' 08 the court
declared that the definition of "substitute' ' 0 6 was intended to apply
only to Section 1148, which relates to salary rates for substitute
teachers.10 7 The Court held that Ms. Weiss had served ten years as a
"professional employe" within the meaning of the School Code, and
ordered the school district to grant her sabbatical leave.' 08 In April,
1989, the Pennsylvania Supreme Court affirmed the judgment. 0 9
The issue in Weiss was one of first impression." 0 The decision
raises questions about the continuing validity of the School Code as
applied to substitute teachers. Courts inevitably will have to address
the critical question of salary. Salary guidelines for teachers are provided by Section 1142.1 of the School Code, which sets a minimum
rate of $18,500 per year for permanent teachers beginning in the
1988-89 school year."' As the Weiss court noted, however, the salaries of substitute teachers are governed by Section 1148,112 which
provides that substitutes must be paid in accordance with the provisions of Section 1142,"' rather than Section 1142.1. Section 1142,
entitled "Minimum salaries and increments," mandates step in14
creases in salary based on years of service in the school district.
The Weiss court applied the School Code's definition of "professional employe" only to section 1148. In doing so, the court may
have intentionally eliminated the definition's exclusion of substitute
teachers. Under Section 1148, the salary increments of Section 1142
apply to substitute teachers. Section 1142 provides the salary incre104. Weiss, 113 Pa. Commw. at 383, 537 A.2d at 911.
105. PA. STAT. ANN. tit. 24, § I1-1101 (Purdon Supp. 1991) prefaces its definitions, "As
used in this article ....
"
106. The School Code defines "substitute" as
any individual who has been employed to perform the duties of a regular professional employe during such period of time as the regular professional employe is
absent on sabbatical leave or for other legal cause authorized and approved by
the board of school directors or to perform the duties of a temporary professional
employe who is absent.
PA. STAT. ANN. tit. 24, § 11-1101(2) (Purdon Supp. 1991).
107. PA. STAT. ANN. tit. 24, § I I-1148 (Purdon Supp. 1991).
108. Scranton School Dist. v. Weiss, 113 Pa. Commw. 381, 386, 537 A.2d 910, 912
(1988).
109. Scranton School Dist. v. Weiss, 521 Pa. 528, 557 A.2d 1060 (1989).
110. Weiss, 113 Pa. Commw. at 384, 537 A.2d at 911.
Ill. PA. STAT. ANN. tit. 24, § 11-1142.1 (Purdon Supp. 1991).
112. See Weiss, 113 Pa. Commw. at 385, 537 A.2d at 912.
113. PA. STAT. ANN. tit. 24, § 11-1142 (Purdon Supp. 1991).
114. Id.
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ments for "professional employes." '11 Thus, if the distinction between "substitute teachers" and "professional employes" is only
valid for Section 1148, it is not valid at all. In effect, the Weiss court
accomplished what the Citizens Commission on Basic Education advocated, and the legislature failed to adopt, in 1973.11
Regardless of the intent of the School Code's original drafters,
the Weiss court's view of the School Code seems to reflect the current legislative outlook. An amendment of Section 1148 and the ad-

dition of Section 1142.1 both took place in October 1988, many
months after the Commonwealth Court had ruled in the Weiss

case."' If the legislators had disapproved of the Weiss decision, they
could have changed the School Code even before the Supreme Court
affirmed the decision of the lower courts. The Legislature's failure to
do so indicates tacit approval. " 8
As the preceding discussion illustrates, longterm substitutes'
rights in Pennsylvania have undergone a three-step evolutionary process. Initially, the restrictions of the School Code gave longterm substitutes virtually no recognition. Subsequently, the creation of the
PLRB allowed the substitutes to join bargaining units and thus began some progress toward improving the status of longterm substitutes. Finally, because the courts accepted the PLRB's findings that
longterm substitutes were bargaining unit members," 9 the Weiss
court's new interpretation of the School Code was the next logical
step in the process of improving the status of longterm substitutes.
This evolution process in Pennsylvania is a useful measuring

tool for evaluating the status of longterm substitutes' rights in other
states. Using Pennsylvania's three-step development as a model, the
next section illustrates recent trends in a sampling of other states.
115.

Id.
116. See supra notes 60-63 and accompanying text.
117. The Weiss case, at the Commonwealth Court level, was decided on February 1I,
1988. Scranton School Dist. v. Weiss, 113 Pa. Commw. 381, 386, 537 A.2d 910, 912 (1988).
118. The October 1988 amendment changed the salary provision from "this subdivision"
to "section 1142." Evidently the legislature wanted no misunderstanding about whether Section 1142 or the new addition, Section 1142.1, applied.
119. In every PLRB ruling on longterm substitutes since Millcreek, except in situations
in which the longterm substitutes did not work the minimum number of days mandated by the
collective bargaining agreements, the PLRB has held that longterm substitutes were part of
the bargaining unit. See, e.g., Portage Area School Dist., 17 PPER (Lab. Rel. Press) 17130
(1986); Cranberry Area School Dist., 16 PPER (Lab. Rel. Press)
16215 (1985); Owen J.
Roberts School Dist., 14 PPER (Lab. Rel. Press)
14124 (1983); Penn Hills School Dist., 12
PPER (Lab. Rel. Press)
12134 (1981).

LONGTERM SUBSTITUTES

V.

Survey of Recent Trends in Other States

A. The Traditional View: Little or No Concern for Longterm
Substitutes
Several states retain the traditional view of substitutes as unimportant. For example, in Juneau, Alaska, as early as January, 1985,
longterm substitutes became part of the same bargaining unit as the
regular full-time teachers. 12 0 In more remote areas of the state, however, longterm substitutes still have no control over salary and employment conditions, and may actually be filling permanent vacancies without the same wages and benefits offered to regular
2
teachers.1 1
Indiana is another traditional state, which as of 1986 still paid
all of its substitutes at one of two per diem rates, regardless of experience or longterm status. 122 The only difference was that licensed
substitutes could work up to 180 days per school year and were paid
$35.00 per day, and unlicensed substitutes could work up to 120
days per school year and were paid $30.00 per day.' 23
Under the traditional view, substitutes cannot even rely on past
policies or practices of school districts. In Craig v. Board of Education, 24 a Kansas teacher was hired as a substitute school librarian to
fill what was in fact a permanent vacancy. Although this was contrary to previous practice and was merely a revenue-saving tactic,
the Kansas Court of Appeals affirmed the trial court's decision to
grant summary judgment to the school district. The court found that
the substitute did not have a right to arbitrate her grievance. 25 The
court based its holding on a distinction between "professional employees" and "substitutes" that was identical to the distinction made
by the Pennsylvania Public School Code.' 26 In Craig, however, the
distinction appeared in the school district's collective bargaining
agreement with the National Education Association, instead of in a
statute, as was the case in Pennsylvania. 27 Because only professional
employees were members of the bargaining unit and nonmembers
120. Teachers in Juneau Receive 4.75 Percent in Arbitration, 23 Gov't Empl. Rel. Rep.
(BNA) 198 (Feb. I1,1985).
121. See Jackson Interview, supra note 33.
122. See Indianapolis Pub. Schools v. Review Bd, of Ind. Employment Sec. Div., 487
N.E.2d 1343 (Ind. Ct. App. 1986).
123. Id. at 1343-44.
124. No. 63,209 (Kan. Ct. App. filed July 14, 1989) (1989 Kan. App. LEXIS 499).
125. Id., slip op. at 4-5.
126. Id., slip op. at 2-3; see also PA. STAT. ANN. tit. 24, § 11-1101 (Purdon Supp. 1991).
127. Craig, slip op. at 2-3.
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could not arbitrate grievances, the court held the clear language of
the contract precluded arbitration.' 2 8
Some states have interpreted statutes narrowly to restrict the
rights of longterm substitutes. For example, although the Rhode Island Supreme Court held that a state law requiring teachers to be
paid based on their experience and training1 29 applied to longterm
substitutes,' 30 the court ruled that the pay scale for longterm substitutes did not have to be applied to regular teachers."' Two years
later, the court reaffirmed its view that "[t]here is a difference between a substitute teacher and a permanently or regularly employed
teacher."'3 2 Based on that perceived difference, the court held that
longterm substitute experience in the school district would not reduce the statutory three-year period needed to acquire tenure. 33
B.

The Middle Tier: Collective Bargaining Agreements

Although unions may be able to exclude substitutes by defining
them as nonprofessionals in the bargaining agreement,134 most unions have not done so. As a result, arbitration in many states has
produced results similar to those in Pennsylvania by articulating a
standard of evaluation similar to Pennsylvania's "community of interest" rule. In Oregon, for example, when a collective bargaining
agreement failed to define who were "regular" teachers, 35 an arbitrator interpreted the contract to include longterm substitutes as
members of the bargaining unit. 36 Because the substitutes performed all the same duties as the teachers they replaced, the court
agreed with the arbitrator's ruling that the job performed, rather
than the title given, should determine a teacher's classification for
128.

Id., slip op. at 4-5.

129.

R.I. GEN. LAWS § 16-7-29 (1956).

130. Substitutes are 'regularly employed" in Rhode Island if they serve more than 135
days in one school year, whether or not they work all 135 days in the same class. Berthiaume
v. School Comm., 121 R.I. 243, 397 A.2d 889 (1979).
131. Id. at 252, 397 A.2d at 895.
132. Corrigan v. Donilon, 433 A.2d 198, 201 (R.I. 1981).
133. If the Rhode Island court's approach seems cautious or conservative, it should be
noted that until 1965, Rhode Island had a "matrimonial clause," which allowed schools to
deny tenure to married female teachers. Id. at 201-02 n.2.
134. See supra notes 124-28 and accompanying text.
135. The bargaining agreement in question provided that the bargaining unit included
"all regular full-time and regular part-time (/2 or more) certificated teachers." Willamina
School Dist. v. Willamina Educ. Ass'n, 60 Or. App. 629, 631, 655 P.2d 189, 190 (1982).
136. The court in Willamina noted that the parties to the bargaining agreement may
agree upon the scope of the bargaining unit, regardless of the bargaining unit definition provided by the Employment Relations Board. Id. at 637, 655 P.2d at 193. This is the reverse of
the situation in Pennsylvania. See Owen J. Roberts School Dist., 14 PPER (Lab. Rel. Press)
14124 (1983).
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bargaining unit purposes.1 3 7
In some areas, collective bargaining has progressed even beyond
the inclusion of longterm substitutes in the bargaining unit. Longterm substitutes in Everett, Washington were already bargaining
unit members by 1982. A new contract in that year added per diem
substitutes as well.'3 8 A 1982 contract reopener in Renton, Washington added substitutes to the bargaining unit for the first time and
gave them fringe benefits, including dental, life, medical, and disability insurance.1 39
Other states have extended bargaining unit membership to substitutes by shortening the teaching time required for membership.
For example, upon a petition of the Racine Education Association
(REA), the Wisconsin Employment Relations Commission examined
the scope of REA's bargaining unit, and held that all substitutes,
both longterm and per diem, were members of the bargaining unit if
they worked at least ten days in the current school year. 14 0
School districts in some states, however, have easily evaded
state laws that allow substitutes to belong to bargaining units under
prescribed rules. The Iowa Supreme Court, for example, held that
substitutes who worked in the same school district in each of four
consecutive months were public employees entitled to collective bargaining benefits.' 4 Bargaining unit membership, once attained, was
presumed to continue in subsequent school terms. 4 2 Nevertheless,
the court shared concerns expressed by Iowa's Public Employment
Relation Board about the potential for abuses by school districts
under this rule, and noted that at least one school district had systematically limited substitutes' employment in order to prevent them
from qualifying for collective bargaining benefits."" 3
Some states have been innovative in creating separate contracts
between school districts and their substitute teachers. 44 Besides life
insurance and separate multi-tier pay scales, some new contracts in
137. Willamina, 60 Or. App. at 637, 655 P.2d at 193.
138. Three Washington State School Districts Have New Contracts, [July-Dec.] Gov't
Empl. Rel. Rep. (BNA) No. 981 at 33 (Sept. 27, 1982).
139. Renton, Wash., Teachers Settle Contract Reopener, [July-Dec.] Gov't Empl. Rel.
Rep. (BNA) No. 982 at 34 (Oct. 4, 1982).
140. See Racine Educ. Ass'n v. Board of Educ., 129 Wis. 2d 319, 385 N.W.2d 510
(1986).
141. Dubuque Community School Dist. v. Public Employment Relations Bd., 424
N.W.2d 427 (Iowa 1988).
142. Id. at 430.
143. Id. at 429-30 n.I.
144. See, e.g., Substitute Teachers in Toledo Approve Three-Year Settlement, 25 [JulyDec.] Gov't Empl. Rel. Rep. (BNA) 1352 (Sept. 28, 1987).
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Ohio have given substitutes the right to participate in planning their
time from their first day of work, and to remain in the same assignment if the vacancy continues. 4 5 These two innovations bear a direct
relation to the quality of the time a substitute spends in the classroom. These contract terms, therefore, bode well for improving the
overall quality of education.
Some state courts have expanded longterm substitutes' rights by
ruling that unions have standing to bring suits on their behalf. In
Denver Classroom Teachers Association v. Denver School District
No. I,' a teachers' union brought an action on behalf of longterm
substitutes. The union alleged that the substitutes were not being
paid and were not granted benefits required by the bargaining agreement. Because the identity of longterm substitutes was constantly
changing, the trial court found that the union did not have standing
to represent unnamed teachers. 14 7 The Colorado Court of Appeals
reversed and held that the union had "associational representative
standing" based on its satisfaction of three prerequisites:
(a) substitute teachers who are members of the association
would otherwise under the alleged facts have standing to sue in
their own right; (b) the interests the association seeks to protect
are germane to its purpose; and (c) neither the relief requested
nor the claim asserted requires the participation of individual
members."4 "
States applying the concept of "community of interest" often
create a doctrine even broader than Pennsylvania's. In Taylor Federation of Teachers v. Taylor Board of Education,4 " the Michigan
Court of Appeals upheld a ruling of the Michigan Employment Relations Commission finding that both longterm and per diem substitute teachers had a sufficient community of interest with regular
°
fulltime teachers to be included in the same bargaining unit.' 5 Significantly, in considering all the relevant factors to determine the
community of interest, the court gave little weight to differences in
wages and benefits, stating that "we generally give this factor less
weight when some of the employees are already represented by a
collective bargaining representative and receive wages and benefits
145.
146.
147.
148.
149.
150.

Id.
738 P.2d 414 (Colo. App. 1987).
Id. at 414.
Id. at 415.
167 Mich. App. 474, 423 N.W.2d 44 (1988).
Id.
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pursuant to a collective bargaining agreement."' 5' Even though the
substitutes did not have to be certified as the regular teachers did,
the court found that substitutes had to be competent and professional. In addition, longterm substitutes performed all the same tasks
as the regular teachers. 52 The Michigan court's expectations of
longterm substitutes mirrored the Pennsylvania court's requirements
since the Millcreek decision.15 3 The Michigan courts also expanded
the views of the Pennsylvania courts by including per diem
substitutes.
Michigan statutory law also provides mandatory hiring preference for longterm substitutes' 54 with respect to regular contract positions.' 5 5 The Michigan Supreme Court interpreted the statute narrowly, however, and held that an award of automatic tenure was not
an appropriate part of a substitute teacher's remedy for a school district's violation of the statute. The court found that this type of remedy would not afford the school district an opportunity to evaluate
5
performance before granting tenure. 1
Michigan appears to be hovering between the second and third
steps of the Pennsylvania model. 57 Although bargaining unit memberships are becoming more expansive, the courts are still giving
narrow readings to statutes relating to longterm substitutes.
C.

The Third Stage: Statutory Progress

The laws of California and New York are among the most progressive in the nation. Unlike Pennsylvania, these states give substitutes express statutory rights rather than depending on judicial decisions to uphold substitutes' rights. California gives statutory
protection and preference to its longterm' 5 8 substitute teachers. 59
Time served as a longterm substitute is included for purposes of ten151. Id. at 480-81, 423 N.W.2d at 47 (quoting the Michigan Employment Relations
Commission).
152. Id. at 479-80, 423 N.W.2d at 46.
153. See supra notes 72-84 and accompanying text.
154. A teacher substituting in the same position for over 60 days is entitled to regular
teachers' benefits and salary after the 60th day; a teacher substituting in one position for over
120 days in one school year has a right of first refusal for any regular teaching opening in the
school district for which the teacher is certified, in that school year or the next. MICH. COMP.
LAws ANN. § 380.1236 (West 1986) (MICH. STAT. ANN. § 15.41236 (Callaghan 1987)); see
Roek v. Board of Educ., 430 Mich. 314, 422 N.W.2d 680 (1988).
155. Roek, 430 Mich. 314, 422 N.W.2d 680.
156. Id. at 320-21, 422 N.W.2d at 683.
157. See supra notes 60-119 and accompanying text.
158. Statutory advantage is accorded to "substitute" and "temporary" employees who
work 75% of the days in a regular school year. CAL. EDUC. CODE § 44918 (West 1978).
159. Id.
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ure if a teacher is subsequently hired into a permanent position. 6 0
Longterm substitutes also have mandatory hiring preference for
openings in their school districts.1 6 '
A New York statute also provides that service as a longterm
substitute"6 2 applies directly toward the probationary period required
to attain tenure. 6 a The New York Court of Appeals interpreted the
statute in Carpenter v. Board of Education.'6 4 Under New York
law, a teacher who has previously acquired tenure in another school
district only has to serve two years in the new district to be tenured.
The court, however, refused to interface the two statutes to further
reduce the two-year probationary period for a previously tenured
teacher who worked as a longterm substitute in the new school district."6 5 Any further time reduction must be provided expressly by
the legislature.'
VI.

Conclusion

Overall, longterm substitute teachers have progressed toward
attaining salary and benefit protections. As the preceding survey of
their current status illustrates, however, longterm substitutes are still
far from attaining treatment equal to that received by regular fulltime teachers. There are several possible explanations for this
discrepancy:
(1) Concerns about teacher quality and working conditions as
related to improving the quality of American education do not extend to longterm substitutes because the smaller number of substitutes makes them appear to be a comparatively minor problem;
(2) Longterm substitutes are still perceived as being more like
per diem substitutes than like fulltime teachers, so it is easy to forget
that their impact on students is the same as that of fulltime teachers;
(3) Longterm substitutes are viewed as temporary employees,
even though many of them teach fulltime in the same district year
160. Id.
161. Id. Additionally, the Supreme Court of California, in a 1984 case, extended the
provisions of § 44920, dealing with the hiring of temporary employees to fill in for leaves of
absence or longterm illness of regular teachers. The court held that the provisions of § 44918
also applied to temporary teachers hired under § 44920. Taylor v. Board of Trustees, 36 Cal.
3d 500, 683 P.2d 710, 204 Cal. Rptr. 711 (1984). For purposes of this discussion, temporary
teachers hired under § 44920 were longterm substitutes.
162. New York designates longterm substitutes as "regular" substitutes. See Carpenter
v. Board of Educ., 71 N.Y.2d 832, 522 N.E.2d 1030, 527 N.Y.S.2d 733 (1988).
163. Id.
164. Id.
165. Id. at 834, 522 N.E.2d at 1031, 527 N.Y.S.2d at 734.
166. Id. at 834, 522 N.E.2d. at 1032, 527 N.Y.S.2d at 734.
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after year; therefore, their problems are erroneously perceived as either temporary or self-curing;
(4) The studies of the educational crisis, which were completed
in the 1970s, ignored longterm substitutes, and it is convenient to
continue to ignore them. The regular fulltime teachers can bargain
for better wages and benefits with fewer professional employees to
divide the spoils. The school administrators, on the other hand, can
get bargains by keeping longterm substitutes' salaries low while they
become more and more experienced and proficient in their jobs, and
the longterm substitutes themselves are too few in number to bargain
effectively for changes.
It is important to remember that the quality of education depends on every teacher that a student encounters. A regular teacher
usually has one school year in which to make an impression on a
child. A longterm substitute who fills in for an entire school year, or
a substantial part of it, has the same amount of influence on students
as any regular fulltime teacher. Therefore, to allow longterm substitute teachers to function at a level below that of regular teachers is
irrational.
To ensure that longterm substitutes are as qualified as regular
fulltime teachers, school systems must expend the same efforts to
attract well-trained, highly skilled teachers for longterm substitute
positions that they expend to draw qualified regular fulltime teachers. The only way to attract the same skills is to offer the same working conditions. Longterm substitutes must be made part of the same
bargaining unit as other teachers. They must receive the same starting wages and step increases, the same benefits, and the same arbitration rights. They must be given preferred status with respect to
permanent openings in their school districts, and must not be passed
over in favor of those who can be hired more cheaply. They must be
treated as the professionals they are and not as second-class, nonprofessional employees.
Pennsylvania's courts have taken a decisive step toward giving
Pennsylvania's longterm substitutes that equal footing."6 7 Financial
concerns may well prompt school boards in Pennsylvania, as well as
those in other states, to resist equal treatment for longterm substitutes for as long as possible. Without legislative action, the status of
167.
(1988).

See generally Scranton School Dist. v. Weiss, 113 Pa. Commw. 381, 537 A.2d 910
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longterm substitutes might remain uncertain for years. As long as it
does, there will be a dangerous gap in every plan to improve the
quality of American education.
Debra Philo Fourlas

